Washington Federal v. Hulsey Appellant\u27s Reply Brief 1 Dckt. 43936 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs, All Idaho Supreme Court Records & Briefs
12-12-2016
Washington Federal v. Hulsey Appellant's Reply
Brief 1 Dckt. 43936
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at Digital Commons @ UIdaho Law. It
has been accepted for inclusion in Idaho Supreme Court Records & Briefs, All by an authorized administrator of Digital Commons @ UIdaho Law. For
more information, please contact annablaine@uidaho.edu.
Recommended Citation
"Washington Federal v. Hulsey Appellant's Reply Brief 1 Dckt. 43936" (2016). Idaho Supreme Court Records & Briefs, All. 6356.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/6356
IN THE SUPREME COURT OF THE STATE OF IDAHO 
WASHINGTON FEDERAL, 
Plaintiff-Appellant, 
vs. 
Supreme Court Docket No. 43936-2016 
Shoshone County No. 2014-55 
MICHAEL R. HULSEY, individually; SM 
COMMERCIAL PROPERTIES, LLC, an 
Idaho limited liability company; JOHN and 
JANE DOES 1-X; WHITE 
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STATEMENT OF THE CASE 
statement 
at 3 
set forth the Appellant's Brief. Likewise, as the Appellant's Brief, the 
Appeal is cited herein as "R.;" the Reporter's Transcript on Appeal is 
admitted at the trial are cited as "Ex." 
ISSUES ON APPEAL 
as 
Record on 
#" ru~d the exhibits 
Michael R. Hulsey, individually, and SM Commercial Properties, LLC ( collectively 
"Hulsey") has filed his Respondent's Brief asserting his arguments in responding to the following 
issues presented by Washington Federal on appeal: 
A. The District Court erred in ruling that market value had not been litigated before the 
Bankruptcy Court and thus, collateral estoppel of res judicata did not apply. 
B. The District Court erred by not accepting Washington Federal's evidence market value 
which was uncontradicted by substantial competent evidence from Hulsey. 
The District Court erred in denying Washington Federal an award of attorneys' fees and 
costs for its post-judgment collection efforts. 
D. The District Court erred in striking portions of Washington Federal's Roy Cuzner affidavit 
relating to attorneys' fees. 
ISSUES ON CROSS-APPEAL 
In addition to those issues presented by Washington Federal's appeal, Hulsey has presented 
the following two issues on cross-appeal: 
A. Did the District Court err in denying Hulsey's request for an award of attorneys' fees and 
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ADDITIONAL ISSUES PRESENTED ON CROSS-APPEAL 
Is Washington Federal entitled to an award of its attorneys' fees and costs on cross-appeal? 
ST AND ARD OF REVIEW ON CROSS-APPEAL 
The appropriate standard of review regarding the issues presented by Washington Federal' s 
appeal has been previously set forth in Appellant's Brief at 13-14. 
Hulsey's cross-appeal focuses on whether its application for attorneys' fees was properly 
denied by the District Court. The appropriate standard of review is stated by this Court in Contreras 
v. Rubley, 142 Idaho 573, 130 P.3d 1111 (2006): 
The district court's decision to award attorney fees is a discretionary decision, 
subject to the abuse of discretion standard of review. To determine whether the trial 
court abused its discretion, this Court considers ( 1) whether the trial court correctly 
perceived the issue as one of discretion; (2) whether the trial court acted within the 
outer boundaries ofits discretion and consistently with the legal standards applicable 
to the specific choices available to it; and (3) whether the trial court reached its 
decision by an exercise of reason. 
When the award of attorney fees depends on the interpretation of a statute giving rise 
to that award, however, a different standard ofreview applies. The interpretation of 
a statute is a question of law over which this Court exercises free review. Where 
the language of a statute is unambiguous, the plain meaning of the statute will govern 
and there is no need to consult extrinsic evidence. 
Id. at 576, 130 P.3d at 1114 (internal citations omitted). 
ARGUMENT 
For the reasons as set forth in this brief, Washington Federal respectfully requests ( 1) that the 
Court reverse the District Court's ruling that Washington Federal is not entitled to deficiency 
judgment against Hulsey; and (2) that Washington Federal is not entitled to its post-judgment 
APPELLANT'S BR1EF - 2 -
an 
Summary of arguments in Hulsey's Respondent's Brief. 
Hulsey makes the following arguments in his Respondent's Brief which Washington Federal 
1 , 1 ' _Q_ J:' t. ' 1,. ' ' responas [O as neremauer set 10rt11 m tue remammg .,--uv••'-' 
1. The doctrine of collateral estoppel does not apply in this litigation because 
Chief Bankruptcy Judge Terry L. Myers did not determine the fair market 
value of the property owned by Hulsey involved in this foreclosure. 
2. The MAI appraiser, Vicki K. Mundlin ("Mundlin"), based her determination 
of the fair market value of the Hulsey property based upon subjective 
assumptions. 
3. Mundlin used low market rental rates in her appraisal to support the income 
capitalization methodology. 
4. Mundlin did not properly treat the real property tax burden of the property. 
5. Mundlin depressed the fair market value of the property by inflating the prior 
property management fees for it. 
6. The vacancy rate used in the appraisal was unreasonably high. 
7. The capitalization rate of 8.25% was not reasonable and decreased the fair 
market value of the property. 
8. Mundlin did not consider two failed third-party offers to purchase the 
property in her valuation testimony for trial. 
9. Hulsey's six hypothetical rebuttal exhibits proved that Mundlin's appraisal 
was defective and unpersuasive. 
10. Washington Federal is not entitled to an award of attorneys' fees pursuant to 
its loan documentation and Idaho law after the entry of the Judgment and 
Decree of Foreclosure. 
11. The District Court properly struck portions of the affidavit of Roy Cuzner of 
Washington Federal filed in opposition to Huisey 's request for attorneys' fees 
under Idaho Rule of Evidence 408 and on the ground that the affidavit 
contained heresy. 
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the 
by this Court 
reasons, should 
B. The District Court Erred in Ruling that the Market Value Had Not Been Litigated 
Before the Bankruptcy Court. 
Hulsey argues to this Court that Judge Myers only determined that there was no equity in the 
property. This argument ignores the obvious fact that the lack of equity in the property can only be 
determined based upon a determination of the difference between the value of the property and the 
encumbrances upon it as required by 11 U.S.C. § 362(d)(2)(A). 
It is for this reason that the United States Bankruptcy Appellate Panel of the Ninth Circuit in 
Sun Valley Newspaper, Inc. v. Sun World Corp., 171 B.R. 71 (1994) held: 
Section 362( d)(2) provides that "on request of a party in interest and after notice 
and hearing, the court shall grant relief from the stay with respect to a stay of 
an act against property . if.-(A) the debtor does not have an equity in such 
property; and (B) such property is not necessary to an effective reorganization." 
11 U.S.C. § 362(d)(2). 
*** 
The Ninth Circuit Court of Appeals has held that the property definition of 
"equity" for purposes of§ 362(d)(2)(A) is the difference between the value of the 
property and all the encumbrances upon it. Stewart v. Gurley, 745 F.2d 1194, 
1196 (9th Cir. 1984 ). At the time the motion for relief from the stay was filed, 
there is evidence that the fair market value of the property was $3,581,390 and 
the liquidation value was $1,113,495. The indebtedness secured by liens against 
the property was $5,289,114.54. Accordingly, the bankruptcy court correctly 
concluded that there was no equity in the property. (Underlining added). 
171 B.R. 75 
Hulsey's bankruptcy counsel conceded to the valuation of Washington Federal at the 
bankruptcy hearing of$780,000.00 if the Court rejected Hulsey's two failed offers he had 
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to 
but the entire Silver Mountain Ski Resort and there was no proof that 
property 
buyer had any financial 
ability to purchase the resort in the contractual forty-five day feasibility period. 
It is therefore clear that Judge Myers accepted the appraisal evidence of Washington Federal 
of $780,000.00 at a contested judicial proceeding and thus, the collateral estoppel applies under 
Idaho law. 
C. The Mundlin Appraisal Was Not Based Upon Subjective Factors. 
Inexplicably, the District Court held it against Mundlin that her profession has to evaluate 
and weigh facts and circumstances in arriving at a professional opinion of fair market value. The 
District Court in its Memorandum Decision stated that "as is usual and standard in the appraisal 
industry, Ms. Mundlin made several subjective assumptions in reaching her as to the fair 
market value ... R. Vol. 6, p. 1471. It is apparent that the District Court was automatically 
discounting any opinion from this appraiser because of his own view that appraisers apply too 
subjective of an approach to their opinion of fair market value. 
Given the fact that Hulsey presented no contrary appraisal evidence to the appraisal of 
Mundlin, it seems particularly inappropriate for the District Court to have automatically disregarded 
and discounted her professional opinion of fair market value because of the District Court's 
unsubstantiated opinion that appraisers use "subjective assumptions" in determining fair market 
values. 
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contrast to 
Decision that Hulsey had 
property. R. Vol. 6, p. 8. 
to 
years the valuation of commercial real estate including the subject 
At no time did Hulsey ever testify at trial that he had extensive experience, much less years 
of experience in the valuation of commercial property. See Hulsey's direct examination on his 
experience at Tr. p. 150, L. 3 through p. 155, L. 7. 
The Court's reliance upon Hulsey being qualified in the valuation ofreal estate is a factual 
finding of the District Court that is totally unsupported in the record and is clear error. See for 
example, US. Bankv. CitiMortgage, Inc., 157 Idaho 446,337 P.3d 605 (2014), wherein the District 
Court's decision was reversed and remanded because the Idaho Supreme Court was unable to 
determine whether the District Court's findings of fact were supported by substantial and competent 
evidence and because the District Court failed to evaluate relevant evidence. 
Hulsey asserts that the only evidence Washington Federal had of value was the MAI 
appraisal of Mundlin. Other substantial evidence supported the appraiser's opinion of value 
including the following: 
1. The property was sold at public auction by the County Sheriff after 
publication of the sale and there were no bidders whatsoever except for 
Washington Federal who bid the appraised value; 
2. Jim Koon, who the trial court acknowledged was highly experienced in real 
estate in the market involved in this litigation, appraised the property at even 
less than Mundlin at a value of $578,627.00. He also used an 11 % cap rate. 
Washington Federal Ex. 22, p. 63; and 
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t\:vo 
contingent offers as no evidence of value and the accepted 
the appraisal of Mundlin as even did bankruptcy counsel for Hulsey who 
acknowledged at trial he had no evidence to contradict Mundlin's appraisal 
other than the two offers. 
D. The Gross Income Used in the Income Capitalization Approach was Properly 
Utilized by Mundlin. 
As previously noted, Hulsey presented no contrary expert evidence whatsoever with 
regard to the proper approach in calculating the gross income of the property. As is 
acknowledged by Hulsey in his brief, the "gross potential income" is determined by using the 
existing contracts where applicable and projected market rents to create the imputed rental rates 
for the appraisal. 
This is the proper approach because the fair market value of the property based upon the 
income capitalization approach must determine what an outside investor would view the 
potential for future income of the property as it affects present value. See explanation in the 
Mundlin appraisal set forth in Ex. 22 at p. 28. 
Beginning on page 30 of Mundlin's appraisal, she carefully details her market rent 
analysis. For the convenience of the Court a copy of that analysis is attached hereto as Exhibit 
"A" and is incorporated herein by reference. 
Her analysis considered all available rent date and then she concluded: 
In addition, I am aware of a recent lease in the Idaho Building in historic 
downtown Wallace for about $3/sf/NNN. Neil Scoley with Tomlinson Sothebys 
indicated he was aware of a recent lease in an older building in the uptown district 
of Kellogg for near $5/sf on a near NNN basis. The two month-to-month leases in 
the subject property leased to local restaurants are from $3.78/sfto $6.30/sf when 
deducting the high reimbursement rates implied for the subject property. These 
APPELLANT'S BR1EF 
Jim the property manager, as was offering the vacant 
suites the subject property for $12/sfNNN. This is less than the $15.60/sfpaid 
by the Silver Mountain Resort for the ski shop, but more than being paid by the 
two local restauranters. It is within and to the low side of the range of secondary 
retail spaces in nearby Coeur d'Alene. l\ilr. Koon has indicated there has been 
little interest in the vacant suites, but this appears to be largely the result oflimited 
demand for retail in the larger market 
Market Rent Conclusion 
Reconciling these factors with the subject's good physical appeal, but secondary 
location that relies solely on Silver Mountain for retail traffic. I have concluded 
NNN lease rates of $12/sf for the retail larger suites and $8/sf for the very small 
587-sf office suite set behind the large suites and was most recently used as an 
office. 
You have requested both a Leased Fee and Fee Simple analysis. The first analysis 
that follows is the Leased Fee analysis and utilizes current contract rents, 
including the implied NNN lease rates for the two cares. I have used the market 
rent estimates of$12/sffor vacant Suite 7C, and $8/sf for the small vacant Suite 5, 
which is more suitable for some form of office use. The second scenario will be a 
Fee Simple analysis, which will include an adjustment to market for all of the 
suites, including the Silver Mountain leases. 
The projected gross income using the current leases is $14.45/sf, versus $15.06/sf 
on a Fee Simple basis with all of the leases adjusted to the market rent 
conclusions. 
In contrast to this detailed, professional analysis, Hulsey presented no analysis other than his 
own unsubstantiated opinion of what a third-party investor-purchaser would pay for the property. It 
is impossible to tell how Hulsey arrived at his gross income figures that a hypothetical investor 
would use since he himself did not testify at trial that he had done any analysis whatsoever with 
regard to that issue. Indeed, Hulsey's entire opinion of value was based upon his two failed offers 
which were discredited by Judge Myers in bankruptcy court and which never resulted in the opening 
an escrow, the deposit of earnest money, or a sale. testimony also contradicted Jim 
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not account 
future a property owner would apply to county and have a contested tax hearing to reduce 
market vaiue of the property for reai property tax purposes. If the County decided sometime the 
future to lower the value for property tax purposes, then the property tax expense would be lower 
thereby making the Hulsey property more attractive from an investment standpoint. 
Hulsey, of course, ironically never applied to reduce taxes during his years of ownership of 
the property and it remains speculative as to whether the real estate taxes in the future would be 
reduced by the County anyway. 
Nevertheless, the trial court's determination that Mundlin did not properly take into 
consideration the "possibility" of a property tax reduction in the future was clearly err because she 
did in fact discuss such an opportunity in her appraisal report: 
Opportunities: If the resort sells to another operator; there will likely be renewed 
energy and marketing efforts that will increase opportunities for the owner of the 
subject units. In addition, the commercial condominiums are currently being re-
assessed in 2015, as part of the five-year assessment cycle for Shoshone County. 
The County Assessor indicated a willingness to look at actual income and expenses 
for the subject property if the upcoming reassessment results in continued higher-
than-appropriate market value estimates for the individual condominiums. In my 
opinion, the current individual assessments might conservatively be reduced by 25% 
or more through either the upcoming reassessment cycle or an appeal based on actual 
rents and expenses being generated by the subject units. A 25% reduction in value 
would reduce the market value to $1,025,781 or $122.60/sffor the 8,367 sf in the 
subject property. Using the current levy rate, the resulting taxes would be $2.81/sf, 
or nearly $1/sfless than the current tax liability of$3.83/sf. The addition of$1/sfto 
the NOI projections in both the Leased Fee and Fee Simple analyses increases the 
projected NOI available to the owner by $8,367, effectively increasing the implied 
overall capitalization rate in both scenarios to 9.3% as discussed on the following 
page. See Washington Federal's Ex. 22, p. 35. 
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F. The Property Management Fees Were Not Inflated. 
During the foreclosure Washington Federal had a receiver appointed to sequester rents to 
ensure that the accruing substantiai expenses for the property wen: paid during contested 
foreclosure. The Receiver managing the property was located in the State of Washington and thus, 
Jim Koon was appointed by the parties to actually collect the rents from the tenants because he 
resided in Idaho. Thus, the property was managed at two levels, the first being the Receiver who 
was responsible for renewing leases and making all management decisions and the local realtor, Jim 
Koon, who collected the rents. 
Hulsey incorrectly argued that only the Jim Koon expense of $850.00 was the proper 
management fee and totally ignored the fact that the property was actively being managed by the 
Court-appointed Receiver. The combined fees of both exceeded twenty percent (20%). 
In any event, as Mundlin testified at the hearing, the proper approach to determine market 
management fees is what would be a market management fee for managing this type of property that 
would be paid by a hypothetical investor who might purchase the property. In other words, the 
actual management fees incurred during the judicial foreclosure is not the proper measurement of the 
management fees but rather what would be a market management fee to be paid by an owner 
determining fair market value for the purpose of purchasing the property. 
Mundlin interviewed a local real estate agent involved in managing property as well as 
interviewed the Receiver who regularly and professionally manages real property and is a licensed 
real estate broker as well. Her investigation resulted in her testifying at trial as follows: 
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At which time I called Neil Scoley, who is with a local- he's a local real estate 
agent in Kellogg. And I asked him, "You know, what would you - what would 
the norms in a management contract be?'' And he said it would be 10 percent 
And Mr. Rinning also indicated that he thought the appropriate fee was closer to 
10 percent. And the reality is that, you know, when you're going to show the 
units or do anything, you're going to have to drive over from Coeur d'Alene or 
somewhere. It's going to take it's going to be more time consuming to manage 
a property in a resort community. Tr. p. 83, L. 7 - p. 84, L. 1. 
The trial court therefore erred in concluding that Mundlin's appraisal was fatally defective 
because of her failure to use only Jim Koon's $850.00 per month fee for collecting rent. 
G. The Vacancy Rate for the Hulsey Property was Appropriately Treated by Mundlin. 
As with the other valuation factors, Hulsey did not testify that he performed any analysis of 
vacancy rates for his property. Indeed, Hulsey instead testified at trial that it was impossible to fill a 
vacancy in his property. He testified: 
Q. Then I believe you also testified that, when a tenant would move out, it was 
impossible to fill the vacancy; isn't that correct? 
A. It was very difficult. But there's only one tenant that moved out other than I 
let Silver Mines go. I released them early from their lease. 
Q. But I believe that you've testified that the way you would keep tenants is, 
even though they're supposed to pay the HOA fees and they're supposed to pay 
the real property taxes, you didn't press them on those points because it's better 
to have a tenant in there paying what they can rather than to insist upon full 
payment and then have them move out; correct? 
I agree. That's correct. Tr. p. 186, L. 19-25 p. 187, L. 1-7. 
In contrast, Mundlin considered the vacancy and collection loss risk in a detailed manner 
Her 
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Morning was 
percent, sixty-four (64%) percent when including a large commercial shell available on the ground 
floor in Building C of the property. She found that the vacancy within the property involved in the 
foreclosure alone was twenty-four (24%) percent. She properly included in the desirable end space 
utilized as the hotel lobby area and sales window for ski passes. She specifically considered the fact 
in her appraisal that those spaces would not likely go vacant as they were critical to the ski resort's 
operation. 
She also reflected in the appraisal the fact that the other tenants unrelated to the resort were 
on short-term leases and that the rents for the ski resort's units had been cut in half as a result of 
recent renewals of those leases. 
Thus, after reconciling all of the above factors, she concluded based upon her education, 
experience and analysis of the properties in the Kellogg area that amid-range vacancy of twenty-five 
(25%) percent in the Fee Simple analysis and a slightly lower vacancy rate of twenty-two (22%) 
percent in the Leased Fee analysis was reasonable. 
Despite this detailed analysis based upon her own investigation into the marketplace and her 
experience, the District Court concluded in its Memorandum Decision that her conclusions were 
simply "excessive" and were not "reasonable under the existing facts." This of course in the face of 
no counter appraisal or any detailed analysis support the trial court's own subjective conclusion. 
H. Mundlin's Capitalization Rate Was Supported in the Evidence. 
Initially, it must be emphasized that Hulsey had previously given to Washington Federal the 
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6, Hulsey and 
Washington Federal that the proper capitalization rate would be eleven (11 %) percent because of the 
extremely high risk of owning this property in a failed resort area. Jim Koon concluded the property 
was only worth $578,627.00. See page 63 of Washington Federal Ex. 22. (It should also be noted 
that Hulsey himself actually wrote the second page of the Koon appraisal himself. Tr. p. 187, L. 21 
and Tr. p. 190, L. 14). 
In any event, despite Hulsey' sown appraisal evidence given to Washington Federal from Jim 
Koon, Mundlin did a detailed explanation in her appraisal of the justification for her capitalization 
rate: 
The comparable sales have direct capitalization rates ranging from 6.1 % to 8. 7 5%. 
Sale D, at the low side of the range, had Napa Auto Center in the space on a 10-year 
NNN lease, making it a superior net leased property. 
Sale Fat 7.01 % also included a strong tenant profile including Starbucks on a long-
term lease. The remaining comparables are from 7.49% up to 8.75%. Sale Cat 
8. 75% is a secondary multi-tenant office building with one tenant nearing the end of 
their lease term. 
I have also interviewed commercial brokers in the local market with most believing 
that resort markets such as Kellogg and Sandpoint, Idaho, present greater risk for 
investors with projected overall capitalization rates of 9% or more for properties with 
local tenants. Anchored properties with long-term tenants are perceived as less risky, 
and the brokers interviewed indicated a stable income stream at a newer, well-located 
property in Kellogg such as the Morning Star Lodge would be viewed as being less 
risky. 
The Morning Star Lodge condominiums are well-located within Kellogg; however, 
the primary draw is tourism dollars generated by the ski resort, which as reduced 
hours of operation. This is somewhat offset by increasing summer traffic; however, 
the local tenants have struggled, with both on month-to-month leases at this time. 
Silver Mountain Resort leases five the bays. The lobby space is critical to the 
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Strengths: Three of the leased bays are 
highly unlikely they will go vacant 
to the itis 
Weakness: The Kellogg market remains flat in both residential and commercial 
activity. The larger resort, of which the subject is a portion, has been openly 
marketed for auction and sale over recent years, and it is well known the current 
ownership would like to sell the resort. Our interviews with local players in the 
market make it appear that management of the resort has alienated both local and 
resort visitors with rental policies. 
Opportunities: If the resort sells to another operator; there will likely be renewed 
energy and marketing efforts that will increase opportunities for the owner of the 
subject units. In addition, the commercial condominiums are currently being re-
assessed in 2015, as part of the five-year assessment cycle for Shoshone County. 
The County Assessor indicated a willingness to look at actual income and expenses 
for the subject property if the upcoming reassessment results in continued higher-
than-appropriate market value estimates for the individual condominiums. In my 
opinion, the current individual assessments might conservatively be reduced by 25% 
or more through either the upcoming reassessment cycle or an appeal based on actual 
rents and expenses being generated by the subject units. A 25% reduction in value 
would reduce the market value to $1,025,781, or $122.60/sf for the 8,367 sf in the 
subject property. Using the current levy rate, the resulting taxes would be $2.81/sf, 
or nearly $1/sfless than the current tax liability of$3.83/sf. The addition of$1/sfto 
the NOI projections in both the Leased Fee and Fee Simple analyses increases the 
projected NOI available to the owner by $8,367, effectively increasing the implied 
overall capitalization rate in both scenarios to 9.3% as discussed on the following 
page. 
Threats: The resort could close down, although in reality, this appears unlikely 
given the substantial investment in the resort by the current ownership. it is possible 
the resort could renegotiate the rents on the five suites to lower market rents based on 
our analysis of market rents in the preceding analysis. 
In my opinion, the subject's current operation is stabilized with three years of the last 
four years, which I am aware (2011, 2013, and 2014) of historic income being 
relatively consistent as shown on a previous page. Reconciling these factors, I have 
concluded a rate that is mid-range of the comparables at 8 .25%. This is higher than 
the better-located centers, but less than the recent sale of multi-tenant office building 
a secondary location in Coeur d'Alene. 
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U.A.ULUL<VH rate 
appraiser Mundlin of eight and one quarter 
properties. 
as cap rate the balance the 
I. Mundlin Did Consider the Two Failed Offers. 
The District Court held that Mundlin did not consider the two failed offers and that such 
failure "potentially skewed Ms. Mundlin's appraised value of the subject property." Memorandum 
Decision, R. Vol. 6, p. 1474. 
The record, however, is exactly contrary. Mundlin testified at trial that she was aware of the 
two offers prior to trial and such two failed contingent offers did not change her opinion of the fair 
market value of the property involved. Tr. p. 115, L. 4. Just as Judge Myers in bankruptcy court 
held the two failed offers were no evidence of value, Mundlin likewise did not feel that they were 
worthy of changing her analysis of the fair market value of the property involved in this litigation. 
Finally, it should be noted by the Court that the $2,000,000.00 offer included an additional 
condo unit and took place in August, 2013, long before the Sheriff's sale involved in this matter in 
2015. The $1,500,000.00 off er was signed by Mr. Hulsey while in bankruptcy without permission of 
the bankruptcy court. Also, both offers were made by different entities but they were both owned by 
the same individual, Dan Cox. 
J. Huisey's Hypothetical Six Exhibits. 
At trial, the District Court stated on the record that the surprise six Hulsey exhibits used at 
trial and previously never disclosed were not going to be assumed by the Court to be correct. Tr. p. 
11 20-21. 
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Memorandum Decision, it concluded that it did not 
15 -
upon elements appraisal as 
in the hypothetical exhibits the fair market value of the property would also change. The Court 
then somehow leapt to the conclusion that because you can change the facts in the hypotheticals and 
the fair market value correspondingly changes that such fact indicates that the Mundlin appraisal is 
flawed. The Court stated "Because of the profound change in appraised value illustrated by Mr. 
Magnuson's hypothetical changes to Ms. Mundlin' s subjective assumptions the Court does not find 
Ms. Mundlin's determination of the fair market value of$780,000.00 to be credible." Memorandum 
Decision, p. 14; R. Vol. 6, p. 1477. Obviously, it goes without saying that if you change the data in 
a hypothetical example the end result will change. Simply saying that if you change the financial 
facts you get a different result is obvious and cannot support the automatic rejection of a 
sophisticated appraisal performed by an experienced MAI appraiser. 
It was err for the Court to conclude that Ms. Mundlin's appraised value was incorrect or not 
credible by changing the facts used in her appraisal in the hypothetical exhibits and thereby 
concluding that she lost credibility because of the changed valuation amount The trial court 
therefore committed serious error in using such "evidence" to contend that her opinion of value 
lacked credibility. 
K. Washington Federal is Entitled to Post-Judgment Attorneys' Fees and Costs. 
Hulsey argues that he was the prevailing party in the post-judgment proceedings. As more 
extensively argued in Washington Federal's Appellant's Briefin pages 38 through 43, Washington 
Federal was clearly entitled to an award of attorneys' fees pursuant to the language in its promissory 
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as § 
to an fees costs. 
In order to support the denial of Washington Federal' s attorneys' fees and costs, the trial 
court improperly struck portions of Washington Federal' s affidavit from its special assets officer, 
Roy Cuzner. As argued in the original brief filed by Washington Federal, the evidence that was 
submitted was critical to show that Washington Federal had offered to settle the case for the 
$901,000.00 appraised value from Hulsey's own MAI appraiser who he decided the day of trial not 
to call as a witness. The evidence showed that Washington Federal did everything possible to 
resolve the litigation whereby a deficiency judgment would have been entered in Washington 
Federal's favor against Hulsey based upon Hulsey's own appraiser's opinion of value. Thus, the 
offer was not admitted for the purpose of showing liability as prohibited by Rule 408 of the Idaho 
Rules of Evidence nor was it heresy for Washington Federal to admit its own offer from its own 
employee, Roy Cuzner. 
L. Washington Federal is Entitled to an Award of Attorneys' Fees and Costs on Appeal in 
Responding to Hulsey's Cross-Appeal. 
Washington Federal should be entitled to an award of its attorneys' fees and costs in 
responding to the cross-appeal of Hulsey pursuant to its loan documentation, Idaho Code § 12-123 
and Idaho Appellate Rule 41. 
CONCLUSION 
For the reasons set forth herein, Washington Federal respectfully requests that the Court 
reverse the District Court's ruling and remand the case back for a new triaL 
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PROPERTY ADVISORS 
broaden the scope of our search to 
d'Alene and Sandpoint, Idaho. 
MORNING 
CAPITALIZATION APPROACH 
Coeur 
As discussed above, the five Silver Mountain leases are essentially on NNN terms with just minor 
adjustments for insurance, maintenance, and repairs necessary to reflect true NNN rates. The two month-
to-month leases are adjusted -$7.83/sf/year to reflect NNN rates of $6.30/sf/year and $3.78/sf/year on a 
NNN basis as shown on the bottom of the summary on the preceding page, and in the column on the right 
of the rent comparable summary that follows. All of the rent comparables analyzed are also on a NNN 
basis. 
RETAIL RENT COMPARABLES - STRIP RETAIL/OFFICE 
f' ldent1f1cation Year Built Recent TenJnts Size Lease Date Rate Structure Adjustment to NNN 
Morning Star Lodge Lobby/gift 
Moming Star Lodge 2005 shop/bike storage 2,150sf 2014 '8,25/sf/yr NNN $US/sf/yr 
610 Bunker Avenue Morning Star Ski Shop 1,732sf 2014 $15.60/sf/yr NNN $15.60/sf/yr 
Kellogg.ID vacant 581st N/A N/A Mod Gross NIA 
Wildcat Pizza 1,393 sf MotoMo $14.13/sf/yr Mod Gross $6.311/sf/yr 
Mountain Cafe & Espresso 1,112 sf MotoMo $11.61/sf/yr Mod Gross $3.78/sf/yr 
Vacant 1393 N/A N/A Mod Gross N/A 
1 Pay Day Loans 1995 Pay Day loans 1,624 sf 2012 $16.26/sf/yr NNN $16.26/sffyr 
830 W. Cameron Avenue R-2007 
Kellogg, ID 
2 Trinity's Strip Center R-2005 Spud's Rotisserie & Grill 1,600 sf NIA $16.61/sf/yr NNN $16.61/sf/yr 
102-116 N. 1stAvenue Starbucks 1,SOOsf N/A $24.IIO/sf/yr NNN $24.00/sf/yr 
Sandpoin~ ID Pita Pit 1,650sf 2010 $12.36/sf/yr NNN $12.36/sf/yr 
Rema>< 2,150sf 2015 $12.GO/sf/yr NNN $12.00/sf/yr 
3 Sunset Avenue Retail 2005 Safe Harbor Wealth Advisory 4,380sf 2014 $5.48/sf/yr Mod Gross 
210 W. Sunset Avenue Creative Element 3,048sf 2014 $14.76/sf/yr NNN $14.76/sf/yr 
Coeur d'Alene, ID BarreCDALLC 1,691 sf 2014 $9.12/sf/yr Full Service 
4 Coeur d'Alene Town Center R-2009 Hollywood Nails 1,735 sf 2013 $18.00/sf/yr NNN $18.00/sf/yr 
101 E.Appfeway Avenue 
Coeur d'Alene, ID 
5 Sportsman's Plaza - Phase II 2008 Starbucks 1,750 sf 2008 $39.50/sf/Yr NNN $39.50/sf/yr 
3500 N. Government Way Style Bar 1,100,1 2014 $13.00/sf/yr NNN $13.00/sf/yr 
Coeur ct Alene. ID Lashes (Vanilla Shell only) 1.200sf 2015 $12.00/sf/yr NNN $12.00/sf/yr 
6 Eagle Point Plaza R-2012 The Locker Room 3,192sf 2013 $7.52/sf/yr NNN $7.52/sf/yr 
2920-3014 N. Government Way H&R Block 1,852 sf 2013 $10M/sf/yr NNN $10A4/sf/yr 
Coeur d'Alene, ID Farmgirl Fit 3,613 sf 2014 $6!14/sf/yr NNN $6.90/sf/yr 
Com uter Repair 1,936 sf 2015 $10.44/sf/yr NNN $10.44/sf/yr 
MAP OF COMPARABLE RENTALS 
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COMPARABLE RENTAL PHOTOGRAPHS 
1 - PAY DAV LOANS 
2 - TRINITY'S STRIP CENTER 
3 - SUNSET AVENUE RETAIL 4- COEUR D'ALENE TOWN CENTER 
5 - SPORTSMAN'S PLAZA, PHASE II EAGLE POINT PLAZA 
'· 
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Rent Comparable 1 is the similar rent ,.,..,..,...,.,u,,h1o 
Loans on Cameron Avenue with 
MORNING STAR LODGE 
INCOME CAPITALIZATION APPROACH 
Rent 2 and is a resort in Idaho at the base of 
Schweitzer Mountain. This is also an older building that was renovated in 2005 with a desirable location on 
1st Street, a main arterial street NNN leases in this building range from $12.00/sf for the most recent lease 
of 2, 150 sf to Remax Real Estate, up to $24.00/sf for the 1,500 sf leased to Starbucks. 
Rent Comparable 3 is the Sunset Avenue Retail building in Coeur d'Alene, a newer strip retail building near 
Home Depot. Recent leases in this building include a NNN lease of 3,048 sf to Creative Element for $14.76/sf. 
Rent Comparable 4 is the older, but remodeled Coeur d'Alene Town Center on the northeast comer of 
Appleway and Government Way. The most recent lease in this building is 1,735 sf leased to Hollywood Nails 
for $18/sf, NNN. 
Rent Comparable 5 is Sportsman's Plaza, PH II, with leases ranging from $12/sf NNN for the most recent 
lease of a 1,200-sf vanilla shell to Lashes up to an older lease to Starbucks for an end cap at $39.50/sf NNN. 
This is a well-located property on a pad site in the Costco Center on Government Way and Neider Avenue 
in Coeur d'Alene. 
Rent Comparable 6 is a renovated center also on Government Way in Coeur d'Alene with recent leases 
from $6.90/sf to $10.44/sf for 3,613-sf and 1,936-sf suites, respectively. 
In addition, I am aware of a recent lease in the Idaho Bulding in historic dowtown Wallace for about 
$3/sf/NNN. Neil Sealey with Tomlinson Sothebys indicated he was aware of a recent lease in an older 
building in the uptown district of Kellogg for near $5/sf on a near NNN basis. The two month-to-month 
leases in the subject property leased to local restuarants are from $3.78/sf to $6.30/sf when deducting the 
high reimbursement rates implied for the subject property. These rates are within the range of older 
properties being leased in Kellogg and Wallace, but generally less than NNN leases found in similar aged 
properties in nearby Coeur d'Alene and Sandpoint. 
Jim Koon, the property manager, as of the effective date was offering the vacant suites in the subject 
property for $12/sf NNN. This is less than the $15.60/sf paid by the Silver Mountain Resort for the ski shop, 
but more than being paid by the two local restauranters. It is within and to the low side of the range of 
secondary retail spaces in nearby Coeur d'Alene. Mr. Koon has indicated there has been little interest in the 
vacant suites, but this appears to be largely the result of limited demand for retail in the larger market. 
Market Rent Conclusion 
Reconciling these factors with the subject's good physical appeal, but secondary location that relies solely 
on Silver Mountain for retail traffic, I have concluded NNN lease rates of $12/sf for the retail larger suites 
and $8/sf for the very small, 587-sf office suite set behind the large suites and was most recently used as 
an -office. 
You have requested both a Leased Fee and Fee Simple analysis. The first analysis that follows is the Leased 
Fee anlaysis and utilizes current contract rents, including the implied NNN lease rates for the two cafes. I 
have used the market rent estimates of $12/sf for vacant Suite 7C, and $8/sf for the smaller vacant Suite 5, 
which is more suitable for some form of office use. The second scenario will be a Fee Simple analysis, which 
will include an adjustment to market for all of the suites, including the Silver Mountain leases. 
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The projected gross income using the current !eases is $14.45/sf, versus $15.06/sf on a Fee Simple basis 
with all of the leases adjsuted to the market rent conclusions. 
Vacancy & Collection Loss Allowance 
As discussed in the Market Analysis, vacancy projections in Kellogg range from 20% on the north side of 1-
90, where Dave Smith Motors is a big player, to 50%-60% in the older, uptown neighborhood. The physical 
vacancy of overall commercial space currently available within the Morning Star Village is 35% when 
including Unit 81 and 64% when including the large commercial shell available on the ground floor in 
Building C. The vacancy within the subject suites alone is 24%. The subject space includes the desirable end 
cap space utilized as the hotel lobby and sales window for ski passes. It is unlikely this space will go vacant, 
as it is critical to the ski resort's operation. The remaining suites, except for the small office, all have desirable 
locations and storefronts that open onto the village patios and walkways, providing superior access to 
pedestrian traffic. 
The above analysis of potential gross rents for the leased fee anlaysis is $14.45/sf, or 96% of the potential 
gross rents on a Fee Simple basis. This is the result of reduced lease rates for the ski operation, but increased 
rents for the local tenants. Reconciling the above factors, I have concluded a mid-range vacancy rate of 
25% in the Fee Simple anlaysis, and slightly lower vacancy rate of 22% for the leased Fee analysis, which 
already reflects some economic rent loss as a result of the below-market rents for the local tenants. 
Operating Expenses 
To estimate stabilized operating expenses, I have reviewed the subject's expense history. I was only 
provided with income and expenses from 2010/2011 from a prior appraisal, and 2013 data through a verbal 
summary provided to Jim Koon of Century 21, the owner's real estate broker. The overall expenses from 
this 2013 summary do not necessarily match the individual line items from prior years, but appear to be 
consistent with data provided by the owner for 2010 and 2011 for a prior appraisal. It is important to note 
that 2010 and 2011 were adjusted to include all HOA fees and property taxes, even though Jeld-Wen 
continued to pay their share of expenses associated with their leases. These expenses better reflect a NNN 
rent scenario. The expenses shown for 2013, as provided in the broker's summary, include only the real 
estate taxes paid by the owner, with the CAM estimate being unclear if it included any expenses associated 
with the Jeld-Wen space. Expenses for 2014 are annualized based on information provided by the Receiver, 
Mr. Dave Rinning. Annualized 2014 data does not include the CAM expense, or property taxes paid by the 
Silver Mountain lessees as expenses, or as reimbursements, which effectively off set each other, but have 
no impact on the estimated net operating income. 
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